BY DEVORIE KREIMAN

The Evidence
Will Show

As a juror, she had to be certain about the verdict. But how
certain could she be?
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A

n explosion of pinks hovered in front of
Malka’s face. Temmy was holding out the
page she’d torn from one of her decorating magazines.
Malka brushed it away impatiently. “You’re not
painting your room. And definitely not hot pink.”
Temmy said, “It’s not hot pink. It’s deep blush. We
could go darker at the baseboards and lighter up the
wall. It’s cool. Like ombre. With my white dresser, it
will pop.”
Malka snapped, “Nothing in this house has to
pop.” She poured Cheerios into a bowl, splashed
milk on top, put it in front of Dudi, and kissed
his chubby cheek. She called upstairs, “Moishy,
your shoes are here, under the table. Ze’ev. Are you
dressed? You can’t miss the bus today. I have jury
duty. Remember? I told you.”
Binyamin’s key in the door. Malka took an orange
from the fruit bowl and put it in her purse. She
picked up her travel mug of coffee. “Hi. Good. You
can take it from here. They warned us about being on
time. Ze’ev needs to be hustled along. There’s toast.”
Binyamin was looking past her. “Why is Temmy
upset?”
“She’s nudging me, again, about painting her
room. I don’t have time for this. Hot pink she
wants. I said no. That’s it.” She stopped in front of
the mirror near the front door and patted down the
bangs of her sheitel.
Binyamin said, quietly, so Temmy couldn’t hear,
“Maybe we should let her have this. It’s her room,
and it’s just a color.”
“It’s not just a color. It’s a crazy color. She turns
thirteen and suddenly she’s in charge? No.” She
pulled open the door. “Dudi’s backpack is on the
table. Remind the morahs that he’s staying for aftercare until I’m done with this jury thing. You’ll get
here before the 3:25 drop off. Right? Make sure to
go out to meet the bus. Also, there’s chicken and
potatoes from Shabbos. You can cut some peppers.
Okay? Bye.”
In her car, she pulled away from the curb, one
hand on the wheel, the other on her phone. She
scrolled through her apps, found the group chat on

Chovos Halevavos, and swiped to the latest shiur.
Still one-handed, still moving through the morning traffic, she dug the orange out of her purse,
pressed it against the console, and peeled it. Messy.
But effective. She tugged at the stubborn lid of her
travel mug. A honk from a driver much too close to
her startled her. She swerved back into her own lane
while waving her hand in apology.
***
The courtroom had wood paneling and high ceilings. The jurors were directed towards the two rows
of seats in the jury box. As they walked in a line—
like schoolchildren—Malka noticed that the burgundy print carpet was faded, and the woodwork
was scratched and peeling in places.
The jurors’ chairs were hard but comfortably wide.
She sat in the end seat of the back row. Directly in
front of her sat an elderly woman in an elaborate hat
trimmed with neon feathers. She turned around,
and Malka was engulfed in a cloud of perfume that
smelled like thick and sticky flowers.
The woman said, “I’m Shirley. Hello. Is this your
first time on jury duty?”
Malka nodded. “Hello. I’m Malka.”
“Well, dearie, I’m old hand. It’s my third go in
this box. We’re here by random selection. Or so they
say.” She winked at Malka. “I like to dress up like
it’s a fine occasion. Makes me feel better about this.
Criminal court and all. Can get you down. Nothing
like color for a lift.” She ran her hand through her
necklace—a dizzying jangle of gold and green and
purple beads.
Malka found herself smiling back. “Yes. Lovely.”
Temmy, three years old, asking for sparkly shoes
because, “They make my feet happy.”
She looked around the room. A few people were
scattered on the benches behind the swinging gates.
Two men sat at one of the tables in the front, and
two women sat at the other table. Malka recognized the attorneys who’d questioned her during
jury selection. “How many children do you have?
How old are they? Have you, or anyone close to you,
ever been the victim of a serious car accident? Have
you ever caused a serious car accident? Are you, or is
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anyone close to you, a bicyclist?”
Moishy wanted to ride his bike to school like his
friends did. Binyamin and Malka had told him he
had to wait until next year, when he was in eighth
grade.
She tried to remember the instructions: Don’t discuss the case with anyone until it’s over. Don’t look
up information online or read any news reports on
the case. Stay focused on the evidence. That’s what
you must use to decide the case, not sympathy or
prejudice.
Last night, she’d put a pen and a note pad in her
purse, but there was nowhere to rest the pad now,
and none of the other jurors had taken out anything
to write with.
What if I forget an important detail? I still have to
look up the ingredients of the pineapple kugel every
Friday.
A deputy called out, loudly. “All rise. The King
County Superior Court for the Western District of
Washington is now in session. The Honorable Judge
Carter presiding.”
The judge wore a voluminous black robe that fell to
his ankles. Malka wondered why, as fashion evolved
through the centuries, judges still wore robes. Did
they serve as a reminder of enduring values? That as
much as things change, some things never change?
The jury was asked to take an affirmation. A cart
with a bulky monitor was wheeled in. The attorneys
whispered with their clients. Finally, the judge said,
“We’ll hear opening statements.”
The prosecutor walked towards the monitor,
lifted the remote, and clicked it. An image filled the
screen: a teenage boy with dark hair, dark eyes, and a
wide smile that showed uneven teeth.
The prosecutor said, “This is Mateo De Leon. He’s
fourteen years old. He’s a good student and the fastest freestyle swimmer on his high school swim team.
He was a shoo-in for the regional swim competition.”
He paused. Then he repeated “was” and pointed
the remote. A new photo appeared: a large bicycle,
mangled, with one wheel upright and the other flattened against the unforgiving concrete. A policeman stood watch. Another bent over a heap on the
ground. Malka could make out only a leg in dark

pants and a white sneaker. A few feet away, she saw
an upturned bike helmet.
A woman near the judge’s platform was typing
steadily. As a young girl, when her teachers had
talked about din v’cheshbon before the Heavenly
Court, Malka had pictured a grand room much like
this one in which she would give an account of every
word and every action in her life. She shivered, now,
in the overheated courtroom.
The prosecutor came closer to the jury box and
spoke directly to them. “This is a simple case. The
defendant, Janet Posin, was negligent behind
the wheel, and, because of that, Mateo can’t go to
school, can’t swim, can’t open his eyes. The evidence
will show that the defendant was driving without
regard to safety and that she attempted to leave the
scene of the collision. You will hear from witnesses
who arrived seconds after Mateo was hit and from
the police officer who investigated the scene. The
defense will ask you to believe that this was an accident, that Mrs. Posin didn’t see Mateo before she hit
him and also that she didn’t see Mateo after she hit
him.
“We will lay out the indisputable facts. Fact:
Young Mateo was on his bicycle. Fact: The defendant was in her minivan. Fact: Her minivan and his
bicycle collided. Fact: Mateo was knocked off his
bicycle, by Mrs. Posin’s minivan, with so much force
that he is still hospitalized and has not regained
consciousness. Fact: The defendant drove away from
the collision. None of those facts will be disputed by
the defense. Remember that even when there is no
intent to harm, causing injury by negligence behind
the wheel is a criminal offense. Mateo De Leon can
no longer speak for himself. You, ladies and gentlemen of this jury, can ensure that justice is done on
his behalf.”
He went back to his seat. The photo remained on
the screen. Malka stared.
The bicycle was blue. Adult-sized. Similar to the
one Moishy rode on Sundays in the park.
Malka studied the woman who sat at the table
for the defense. Janet Posin. She looked to be about
thirty. She wore a white twinset with pearl buttons
and a black skirt. Her hair was pulled into a ponytail.
No makeup. She didn’t look like the kind of person
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who would knock a boy off his bike and drive away.
What was the word the prosecutor used? Indisputable.
The defense attorney approached. She took a moment
to look at the two rows of jurors. Her blue eyes were
sharp. Icy. Until she smiled and her entire face lit up.
Malka felt a shock of warmth. The defense attorney
began to speak, softly, at first. “If only it were that simple.
What is in dispute is not what happened, but how it
happened. A boy was thrown off his bike and is in the
hospital, comatose.” Her voice grew stronger. “It’s a natural reaction to want someone to blame. But if we ask
the right questions, we’ll see that the scenario presented
by opposing counsel is incomplete. First of all, there are
no witnesses to the actual collision, and the expert testimony on how the collision happened remains inconclusive—which means that it’s still unclear, despite a
thorough investigation, if the minivan hit the bicycle or
if the bicycle hit the minivan.
“In addition, we will prove that the glare of the early
morning sun on that street corner cut visibility to the
extent that the sun can be considered an intervening
cause, an unforeseeable force of nature, and, because
of that, my client cannot be convicted of a punishable
offense. Finally, Mrs. Posin had a screaming toddler in
a car seat in the back of the minivan. She turned up the
music to distract him. The combined racket from the
child and the music is the reason she did not hear the
sound of the bicycle hitting her car.
“Did she drive away? The evidence will show that she
turned the corner, slowly, and started down the street
and that she stopped as soon as she was made aware of
the accident. That, too, is a provable fact.”
Her eyes swept over the two rows of jurors again.
“Ladies and gentlemen, something terrible happened. A
tragedy. Not a crime. You are charged with the responsibility of carefully evaluating the evidence of how the
events of that morning unfolded. If you have reasonable
doubt that this was a criminal act, then you must find
my client not guilty.” She stepped back.
The judge said, “Call your first witness.”
The prosecutor stood. “The state calls Mrs. Kiran
Thao.”
A woman lumbered forward. She was short and
round. Round face. Round body. Graying hair. She was
sworn in, “to tell the truth, the whole truth, and nothing but the truth.”

The prosecutor asked, “Mrs. Thao, where were you on
the morning of Friday, May 8?”
“Opening my business. Dry cleaning.” She looked
around the courtroom. Then added, “We do very good.
Also laundry shirts. Not expensive.” A few laughs from
people in the benches. The judge gave a sharp rap with
his gavel and looked at Mrs. Thao, “Only answer the
questions. Nothing else.”
The prosecutor went on. “What time did you open
your business?”
“Maybe one minute after seven o’clock.”
“And then what happened?”
“I hear noise.”
“Where were you when you heard the noise?
“In door. I was turning sign. Turning around from
closed to open.”
“Can you describe the noise.”
“Bump. Bang.”
“What did you see?”
“Bike on street. Also car turn and going.”
The prosecutor was standing very close to Mrs. Thao.
“Can you point out the driver who hit Mateo?”
“She is.” Mrs. Thao pointed.
“Let the record show that the witness is pointing at
the defendant.”
He asked, “What did you do?”
“I was running. Say, ‘Stop. Stop.’ Bang on window.”
“How did the defendant respond?”
“She wasn’t listen. Not care.”
The defense attorney jumped to her feet. “Objection,
your honor. The witness is drawing her own conclusions.”
The judge said, “Sustained. The witness’ last statement
will be stricken from the record. The jury will disregard
it.”
Stricken. Disregarded. But… words said stay said…
The prosecutor walked towards the table. “At this
time, I would like to play the recording of the 911 call
previously entered into the record.” He lifted a device
from the table.
A woman’s voice. Crisp. “911. What’s your emergency?”
“A boy. He hurt.” It was Mrs. Thao’s voice.
Heavy breathing on the phone. Then a sound, like
rapping on glass. “Wait. Stop.” Mrs. Thao again. Out
of breath.
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The 911 operator raised her voice, but her tone was
calm. “Ma’am, what’s your name?”
“Kiran Thao.” Pounding. Mrs. Thao shouting. “You hit
boy. You. Lady. Look.”
“What is your location?”
“Corner. Mapleton. Third Avenue. She hit boy.”
Mapleton and Third. A few blocks from Moishy’s yeshivah!
The operator’s voice. “Help is on the way. Is the boy
conscious?”
“What?”
“Is the boy conscious?”
“I don’t know.”
“Are you in a safe place?
“On sidewalk.”
“Where is the boy?”
“Here. Also bicycle.”
“Is he in a dangerous spot?”
“People here. Is block street.”
“Please keep the line open.
Sirens in the background, growing louder and louder.
The prosecutor put the device down. A few beats of
silence. Then he said, “No more questions.”
The defense attorney stood, already talking as she
walked towards Mrs. Thao. “Did you see the minivan
hit the boy?”
“No.”
“Did you hear the screech of brakes from the minivan?”
“No. Bump. Not too loud.”
“What was the sun like on that morning?”
“A lot sun.”
“The sun was very strong?”
“Yes.”
“How far did Mrs. Posin drive after she turned the
corner?”
“She drive. I running. Say, ‘Stop. Stop.’”
“You caught up with her?”
“Yes.”
“Around the corner?”
“Yes.”
“Mrs. Thao, how fast can you run?”
“I don’t know.”
“Did you run very fast to catch up with the minivan?”
“Not fast. No.”
“What did the driver do when she saw you?”

“She stop.”
“You spoke to the driver?”
“Yes.”
“Did she know the boy had fallen off his bicycle?”
The prosecutor called out. “Objection. Speculation.
This witness has no way of knowing what the defendant did or didn’t know.”
The judge said, “Sustained.”
“Did the driver have a child in the van?”
“Yes.”
“Was her child crying in the car seat?”
“Yes.”
“Was music playing loudly in the car?”
“Yes.”
***
When Yankee was two and a half, he had to have the
Country Yossi song, “Beep Beep,” playing over and over
in the car. His little feet would pump up and down to
the beat—faster and faster as the song picked up speed.
When they arrived, if they turned off the engine before
the song ended, Yankee would tantrum.
***
A police officer testified next. He said that as Mrs.
Posin watched them load Mateo into the ambulance,
she was in tears and kept repeating, “I’m sorry,” which
he understood to be an admission of guilt. He also
said that she’d appeared confused and couldn’t recount
exactly what happened. On cross-examination, the
police officer acknowledged that Mrs. Posin had been
cooperative. He’d put her through a “walk and turn
test” to make sure she wasn’t driving under the influence. She’d passed easily. He’d checked her phone to see
if she’d been using it at the time of the accident. She
hadn’t. He’d let her go. A few hours after he filed his
accident report, his sergeant sent him to Mrs. Posin’s
home to arrest her.
An accident reconstruction expert was called to
the stand, shown photos, and led through his testimony: Friction. Force. Angle. Slide. Kinetic energy. The
amount of air in the bicycle tires. The tire marks on the
road. Speed calculations. Malka willed herself to stay
focused. It was like getting lost in physics class all over
again. Her eyes kept wandering to the clock above the
judge’s bench.
Last year, when Avremi was in third grade, his rebbi
had sent him out of class because he’d slid all the way
42

CollectionPesach2022_Devorah.indd 42

4/4/22 6:26 PM

The Evidence Will Show

down to the floor, so that only his neck was resting on
his chair.
When Binyamin and Malka confronted him, he’d
complained, “It’s too hard to sit straight in that seat and
listen for so long.”
She’d said, “You want the school to give you a
recliner?” Then they’d made him write an apology note
and promise to sit nicely or he’d miss his after-school
basketball game.
I’d like a recliner right about now.
***
The defense attorney began her cross-examination of
the accident reconstruction expert. “You have testified,
in regard to the minivan and the bicycle, that, based on
the photos and the evidence gathered at the scene, one
was going faster than the other?”
“Yes.”
“Can you state, with absolute certainty, which one
was going faster?”
“Generally, when there is a vehicle and bicycle collision…”
The attorney’s voice. Sharp. “Not generally. In this
case. In this impact. Can you state, with absolute certainty, that the force of motion was from the minivan
and not the bicycle?”
“With absolute certainty? No. But in—”
“So, it’s possible, then, that the bike was moving faster
than the minivan?”
“Possible. Yes.”
“Thank you. That is all.”
***
It was dark by the time Malka got home. Binyamin had heated dinner. Temmy had set the table. She’d
unearthed the gold woven place mats they’d picked up
at a flea market on a family trip ages ago, and folded
cream napkins into fans at each place.
What Malka thought was how unnecessary this fuss
was for a weekday dinner of leftovers. What she said
was, “Very pretty, Temmy. Thank you.”
Temmy shrugged.
Dudi was sitting in the corner, happily licking something unrecognizable from Yankee’s lunch box. She
picked him up. Heard the boys thundering down the
stairs for dinner.
***
Towards the end of the second day of the trial, the

prosecution rested. The defense attorney called their
own expert, who spent a lot of time talking about
Mateo’s helmet. The helmet, dusty and cracked, was
held up for them to see. From the questions, Malka
understood the premise: Mateo was injured because his
helmet was old and too loose on him; it had fallen off
his head before he hit the ground.
A few weeks earlier, on Chol Hamoed Sukkos, they’d
joined their cousins on a biking trail in the country.
Before they left, Malka had pulled out the big box of
bike gear from the garage and told the kids, “Take any
helmet.”
Any old helmet. Any ill-fitting helmet. Let’s go already…
***
That night, Binyamin made scrambled eggs and pancakes for dinner. When she walked into the kitchen, he
said, “I know. I know… it’s not a real dinner. But they’re
happy. And I told everyone to eat an apple.”
After dinner, she watched Binyamin sink into his
chair with his Gemara. She wanted, so much, to tell
him about the case.
Who would know if I did? Binyamin will keep it to himself, and who says the other jurors aren’t telling their families?
Dina d’malchusa dina. We do what’s right.
Binyamin looked up. “So, how’s it going?”
She sighed. “A roller coaster. You know how it climbs
up the hill, slow, slow. We get to the top, and we see
everything, so clear. Then we take a plunge. Now we
see everything from another angle, closer to the ground.
And it looks different.”
He said, “A roller coaster? Must be quite a case.”
“You’d think, how hard is it to sit and listen? But I’ve
forgotten how to be a student.” She thought again of
Avremi sliding down his chair during class and made a
mental note to discuss it with Binyamin. After.
***
On the third day of the trial, Malka left the house early
and stopped at the bagel store. Two high school boys
wearing bike helmets were ordering. The woman at the
counter gave them change, then added, “Be careful. A kid
on a bike was hit by a speeding car a few months ago.”
Mrs. Thao, how fast can you run?
The woman behind her said, “Driver was probably on
the phone. Everyone is distracted these days.”
Malka said only, “An onion bagel with cream cheese,
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please.”

answers. For good reason.
The foreman counted. Seven “guilty.” Five “not guilty.”
He said, “Looks like we have our work cut out for us.
Who wants to start?”
Shirley said, “The thing that bothers me is that even
with all the experts, we don’t know exactly what happened. Maybe it’s her fault, maybe it’s not. How are we
supposed—”
“Maybe?” A young man pushed back his chair with
such force that it toppled with a bang. “She hit him.
Did you see that bike? And the phone?”
The foreman held up his hands. “One at a time, please.
Let her finish.”
Shirley said, “Well, yes. But that’s not the issue here.”
More voices. From all around the table. “The issue is
that poor boy. In a coma. How long has it been?”
“Since last May. Wait… lemme count…”
“Remember, what did that lawyer lady say—about it
being a tragedy but not a crime? I think she’s right.”
“Our job,” the foreman said, “is to determine if the
driver of the minivan is liable. It’s nearly five o’clock.
We’ll continue in the morning.”
***
That night, Malka told Binyamin, “Looks like the
jury duty could be finished tomorrow. I was worried
about asking to leave early on Friday, but now I won’t
have to. I know it hasn’t been easy on you—getting the
kids off to school every day and coming home early.”
Binyamin said, “Dudi ran through the house calling
for you today. And, as much as the kids love my eggs
and pancakes, I’m not sure I could get away with that
for seudas Shabbos, and you know I can’t cook anything
else.”
It felt good to laugh. But, that night, Malka had
trouble falling asleep. She got out of bed, peeked in
on the kids, and went downstairs for tea and cookies.
She watched the clock. Hour after hour. She tried to
read, but the words blurred on the page. Every time she
closed her eyes, she saw the courtroom: Janet Posin sitting quietly as everyone talked about her. Mateo De
Leon’s smile.
“It’s a natural reaction to want someone to blame.”
Shirley. Colorful. Friendly. “…we don’t know exactly
what happened.”
Reasonable doubt?
She had no doubt.

***
The defense attorney called another expert—a cellphone technician. She held up Mateo De Leon’s cell
phone. The glass looked like a mosaic of glass fragments. One corner of the phone had broken off completely and was held together by the frame.
The witness answered questions on the extent of the
damage to Mateo’s phone as proof that the minivan had
run over the phone, which could only have happened if
the phone fell before the minivan turned the corner. In
that case, there had to have been two separate occurrences: the impact and the turn. Mateo could have lost
his balance, veered into the minivan, and dropped his
phone. If that was the case—and the expert said it was a
possibility—then there was reasonable doubt that Janet
Posin committed a punishable offense.
But then the prosecutor stood up to cross-examine
the expert and got him to acknowledge that there was
another—just as likely—possibility: Janet Posin hit
Mateo and knocked him off his bike. His phone fell
to the ground. Then, Janet Posin made a turn and ran
over the phone. If that was the case, then she was negligent behind the wheel and responsible for the harm
she caused.
She should have looked.
He’s just a boy.
With parents and an older sister.
Both sides made closing arguments. The judge gave
the jury instructions and reminded them that the verdict
had to be unanimous. They followed the bailiff down the
hall to another room for deliberations—one not nearly
as grand as the courtroom They sat around a large table.
An elderly man stood up and asked the group if anyone
wished to be foreperson. When no one volunteered, he
took a bow and said, “Guess that leaves me. My name is
Nelson. From what I’ve read on procedure, we should
start with a preliminary vote to see where we stand.”
He pointed to papers and pens in the middle of
the table and said, “No names. Just write guilty or not
guilty.”
Malka was ready. She wrote the one word, folded
her paper into a neat square, and passed it to Nelson.
Some of the other jurors hesitated, pens hovering. She
thought about how, as a high schooler, she was always
one of the first to give in her tests. Sure about her
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Fact: Her minivan and his bicycle collided.
She should have been more careful.
***
In the morning, as Malka took her seat in the deliberation room, she wondered if any of the other jurors
had been up most of the night. She rubbed her temples, trying to ease the ache. Nelson greeted everyone
and began to explain how they could review the evidence, when the door opened and the court deputy
appeared and told them that the judge requested that
the jury return to the courtroom.
“But we haven’t decided anything yet.”
The deputy said, “No matter.”
They filed in and took their seats in the jury box. The
judge turned towards them. “Ladies and gentlemen,
new information has been uncovered. Consequently,
the defense’s motion to dismiss is granted. Your service
on this case is no longer needed. We thank you for your
time. Court is adjourned.” A final bang of the gavel, and
the judge left the courtroom. The attorneys began packing their papers into their briefcases. The other jurors
stood to go. Malka stayed in place. Stunned.
The girl next to Malka took out her phone, typed,
scrolled, and said, “Found something. It’s on YouTube.”
A girl who looked about seventeen or eighteen
years old, with long black hair and the same dark eyes
as Mateo, was speaking. “My brother is the sweetest.
He’s the kid who did everything better and faster. The
last time I spoke to him, he was riding his bike, much
too fast, and talking to me on FaceTime. I told him to
look at the road, not at me, and to slow down. But he
made a silly face and said the sun was so strong that he
couldn’t see anything anyway, and then he rode even
faster.” The girl wiped her eyes.
Malka felt a tightness in her chest. She lowered her

head into her hands and tried to take clean breaths.
The images played in a sickening loop in her head:
Mateo on his bike, pedaling fast, then faster, looking
at his sister on FaceTime, plowing into Janet Posin’s
minivan.
***
It was raining hard when she drove home from the
courthouse. A fog hung low, making it hard for her to
see more than one or two car lengths in front of her.
She found herself gripping the wheel, sweating, even
though the heater in the car was off. All those onehanded drives. Eating. Texting. With the children in
the car. With other people’s children on the road.
A few blocks from the courthouse, she pulled to the
side of the road and called Binyamin’s cell.
He picked up, and she could hear the buzz of the
office in the background. “Malka, you’re done?”
She tried to say something, but what came out was
a sob.
Binyamin said, “What happened? Are you okay?”
“Yes. It’s over. They dismissed the case.” She had to
fight to get the words out. “We were wrong. The lawyers were wrong. I was wrong.”
“Malka, you did something wrong?”
“I almost sent a woman to prison. An innocent
woman. I was so sure…”
“But you didn’t.”
“She has kids. One of them is Dudi’s age.”
Binyamin said, “Let’s talk tonight after the kids are
in bed. Okay? We’ll work it out together. Drive carefully. The roads are slick when it rains.”
Relief bubbled up within her. And thankfulness.
Like a streak of deep pink through the grey mist. She
dropped her phone and steered her minivan carefully
towards home.
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